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EXECUTIVE SUMMARY

Construction is a large, diverse, and complicated industry. It therefore stands to
reason that the regulatory burden upon it is both extensive and complicated. The
industry copes with regulation and red tape imposed not only by the provincial
government, but also by the federal and local governments. The red tape burden
is supported not only by legislation and regulation, but also by policies and
procedures. In order to significantly reduce the burden, the regulation and red
tape impacting the construction industry must be viewed as a whole, and not in a
piecemeal fashion. There must be a systematic review of all existing regulation
and policies impacting construction in order to bring sense to the regulatory

structure.

Recognize the Merits of Competition

In reviewing the existing regulatory structure, and in any determination of what
changes are needed, there must be recognition of the merits of competition.
The BC Construction Association recommends the following:

1. Contract Out: All government agencies, whether provincial or municipal,

including school districts should be required to contract out construction
work and services to the private sector. Public agencies should not be

competing with the private sector while using public money.

2. Be Competitive with Neighboring Jurisdictions: Legislation/regulation

impacting the construction industry should be compared to similar
legislation in force in neighboring provinces/states, such as Alberta and
Washington State. British Columbia legislation/regulation should be
amended and reduced to enable the BC construction industry to compete

effectively.
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3. Employment Standards Act: The construction industry should be exempted

from the hours of work and overtime pay requirements of Part 4 of the

Employment Standards Act, other than s. 32 (meal breaks) and s.39 (no

excessive hours). In place of the provisions of Part 4, employees working in
the construction industry would be entitled to overtime pay at the rate of one
and one-half times their regular rate of pay for any hours worked over 80

hours in a two-week pay period.

4. Employment Standards Act: Unionized employers should be allowed to

contract with the union representing their employees for terms and conditions
with respect to hours of work, overtime, statutory holidays and vacation pay.
At present the Employment Standards Act requires collective agreement

terms with respect to a particular benefit to “meet or exceed” the
corresponding provisions of the Act. This is overly restrictive and inflexible

and interferes unduly with free collective bargaining.

5. Employment Standards Act: The construction industry should be

exempted from the provisions of Part 5 of the Employment Standards Act

which require that employees working on a statutory holiday be paid overtime
for all hours worked on the statutory holiday and also be given a day off with
pay. Instead, employees working in the construction industry would be
entitled to overtime pay for all hours worked on the statutory holiday, but

would not receive an additional day off with pay.

6. Waste Management Act: There should be a review of the Waste

Management Act, and the regulations relating to contaminated sites, the goal

of which should be to increase fairness and reduce delays and costs.

7. Heritage Conservation Act: The designation process should be reviewed

to ensure fairness. In addition, the process for issuing a permit under the

Heritage Conservation Act should be reviewed and simplified.
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8. Homeowner Protection Act: There should be a review of the Homeowner

Protection Act and regulations, and that the future role of the Homeowner

Protection Office be reviewed in consultation with the construction industry.
Also Owner-Built homes should be required to indicate lack of warranty on

title through the land titles office.

9. Builders Lien Act: Clarify the definition of “improvement” under the
Builders Lien Act.

10.Builders Lien Act; Amend s. 5(7) of the Builders Lien Act to allow the

subcontractor to cease work on 10 days notice to the contractor; and 5(8)(b)

of the Builders Lien Act to clarify the requirement of a holdback in the

situation wherein the aggregate value of contracts exceeds $100,000; or

increase the aggregate amount to $250,000.

11. Builders Lien Act: _Amend the definition of improvement as it relates to s.
4(7) of the Builders Lien Act

12.Builders Lien Act: That the trust provisions of the Builders Lien Act

include Owners, and the funds received by them and earmarked for the

contractor.

13.Social Service Tax Act: That the Social Service Tax Act provide an

exemption on machinery and equipment, and that the requirements of the

Act which impact the construction industry be reviewed and simplified.

14.Industry Training and Apprenticeship Act: The Industry Training and

Apprenticeship Act should be carefully examined with a view towards

reducing the role of government in managing the Apprenticeship system--
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particularly with regard to policy setting and management--and increasing the

role of Industry.

15.Reform the WCB: Government should reform the regulatory structure

surrounding the Workers Compensation Board. In this regard we support the

recommendations made by the Council of Construction Associations.

16.Work with Local Governments: The Provincial Government should work

closely with Local Governments to streamline and reduce red tape resulting
from Local Government regulation and policies, and to standardize
requirements and procedures relating to the construction industry across
British Columbia.

17.Development Cost Charges: There should be a review of the Development

Cost Charges levied by municipalities across the province, with the purpose
of producing a core standard recognized in each jurisdiction. There should be

a requirement of transparency and accountability from local government.

18.0One-stop Building Approvals: Government should work with local

governments to develop one-stop building approvals. Construction
projects that will be duplicated in different parts of the province and that
meet all zoning requirements should not be required to seek approval of

the plans in every location they plan to build at.

19.Single Business License: Government, using existing and emerging

technologies, should require and work with local governments to create a

single business license applicable for work throughout the province.

20.Develop Super Permit: Government, using the existing and emerging

technologies, should require and work with local governments to create
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one comprehensive or a “super” permit covering all permits required for a

project, from development to trade permits.

21.Privatize Inspection Services: The province should explore the benefits of

allocating Inspection Services to the private sector. Inspectors, whether
private or public employees, must have adequate training, must be liable for

their actions and decisions, and must carry adequate insurance.

22.Create Central Provincial Forum: A central provincial forum, with authority

to deal with issues and concerns that arise in regard to interpretation of the
Building Code, the granting of equivalencies, and the introduction of new
building materials and systems, should be created. We stress the need for
the void, left after the dissolution of the Building Standards Branch, to be
filled.

23.Make Use of Information Technology: Government should investigate, and

implement appropriate IT systems and tools with a view to reducing the

paperwork and red tape burden on the construction industry.

Promote a Fair Allocation of Risk
In order to effectively reform the existing regulatory structure, any changes
should promote the fair allocation of risk between the participants of the
construction process.

The BC Construction Association recommends the following:

24.Limitation Act : That the Limitation Act be amended by reducing the ultimate

limitation of 30 years from the date of the right to commence an action arising
currently in force, to 10 years from the date of the breach of duty.
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25.Joint & Several Liability: That legislation imposing joint & several liability

be reviewed and amended to impose proportionate liability instead, as long as

all parties can obtain sufficient insurance coverage.

26.Plain English: That legislation impacting the construction industry be

redrafted in “Plain English” to ensure clarity and understanding.

27.Standard Tendering Policies & Procedures: That a uniform set of policies

and standard contracts be adopted and used by the various provincial and
local government organizations involved in tendering public construction. Any
time public money is being accessed these policies should be followed.
Government should look to CCDC and the Canadian Construction

Association for contract language and guidelines.

28.Reform the WCB: That Government reform the regulatory structure

surrounding the Workers Compensation Board. In this regard we support the

recommendations made by the Council of Construction Associations.

A review of the regulatory structure burdening the construction industry should

keep the following principles in mind:

+ Recognize the merits of competition

s Let the business of construction be handled by construction
businesses

+ Make use of information technology

+« Allocate risk responsibly

s Standardize policy and procedure across the province

% Systematically review all construction related regulations in

consultation with the industry.

Together We Can Get BC Building!
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A TANGLE OF RED TAPE

The Regulatory Burden on the BC Construction Industry

INTRODUCTION

There is a growing concern across Canada that regulation, while bringing certain
benefits, also carries significant cost. Regulation that starts out as an effort at
public protection too often takes on a life of its own, resulting in a huge burden on
the business community. More and more jurisdictions have come to the
realization that in order to have an active and competitive business community it
IS necessary to bring sense to the regulatory structure. A review of this structure
must include not only existing legislation, but also government policies and
procedures that, by design, support or increase the regulatory system

unnecessarily.

The construction industry is incredibly diverse. Construction activity may be
residential, industrial, commercial or institutional, and be publicly or privately
funded. The industry includes road building, bridges, and other infrastructure
projects. It involves developers, contractors, trades, architects, engineers, and
suppliers—just to name a few of the players. The construction process is
complex, built on multiple layers of contractual and statutory obligations. Itis an
industry whose legal liabilities are so problematic that there are regular
construction law reports published, and legal departments devoted solely to the
discipline. As a result of this diversity and complexity, it is impossible to
adequately address the regulatory burden of the industry without spending
significant time and effort unraveling the many components of a construction
project and reviewing the multitude of regulations applicable to each one—there
is simply no other way to fix the problems that exist. Every statute, and every
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regulation that impacts the industry must be systematically reviewed with the

following questions in mind:

Is there a valid purpose for this regulation?
Does this regulation achieve the stated purpose?
What, if any, are the unintended consequences of this regulation?

Is regulation the most efficient way of achieving what is required?

AN N NN

What are the costs, and do they outweigh the benefits?

In order to truly address and improve upon the current regulatory regime, such a
systematic review must include regulation from all levels of government. Review
of regulation must be holistic. For true reform and deregulation to take place,
there cannot be a piecemeal approach. It is not enough to resolve a few surface

issues—what the industry really needs is a regulatory transformation.

A transformation of the regulatory structure of the construction industry will
require much time, effort, and a commitment to change from all levels of
government and industry. Once accomplished however, British Columbia will
have a strong and competitive construction industry, building not only the

buildings and infrastructure of our province, but the economy as well.

The object of this paper is to provide an overview of the regulatory concerns held
by the members of the BC Construction Association. The paper cites a number of
specific statutes that need to be reviewed, and identifies a number of government
policies and procedures that should be addressed. Recognition of the problem
areas is the beginning of the transformation process. However, as previously
stated, the final solution must involve a systematic review of the entire regulatory

structure in consultation with industry.
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PART 1 — RECOGNIZE THE MERITS OF COMPETITION

Inherent in any effort to deregulate is the recognition of the merits of competition.
A competitive marketplace is a disciplined marketplace, one that is open to
innovation and geared towards efficiency. Once a commitment to competition is
made, the process of deregulation can truly begin. A competitive market
punishes inefficient behaviour. The consumer must be served or else the
business goes to the competitor. Competition often achieves the desired
outcome more effectively than the most well thought out and finely tuned
regulation. When competition itself is not sufficient to protect the consumer,
regulation does not have to be the immediate and only recourse. An alternative
would be tort and common law, and other forums for dispute resolution. While
often an expensive recourse, the court system at least provides a decision based
on the facts of the case as opposed to a blanket regulation where one size does

not necessarily fit all.

Some of the dangers of over-regulation include:

* Losses in efficiency — by reducing competition

* Afocus on inputs rather than outputs— prescriptive regulations can
reduce incentive to be innovative and search for new approaches that may
in the long run be better.

» Lack of accountability—regulators are often insulated from the
consequences of their decisions, therefore there is little pressure on them
to revise established methods that do not work or are too expensive.

* Unintended consequences—outcomes of a regulation may go beyond
what was originally contemplated.

» Hidden costs— most regulatory costs are paid by participants in the
market place, and are not directly paid from the public purse. This means
that regulators have less incentive to keep those costs down.
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* Regulation begets regulation—one regulation often leads to two thanks to
unintended consequences, with the system often taking on a life of its own
and ending up in a tangled web of complex requirements—case in point---
the WCB.

Eliminating unnecessary regulation and reducing red tape requires a systematic
review of existing statutes and regulations, weighing both the costs and benefits
of each regulation to decide its worth. A successful regulation is not one that
brings in money for the regulator, or benefits a particular group by inhibiting
competition, but it is one that prevents an action harmful to society. Regulations
are presumed to prevent, control or cope with problems that the free markets do
not manage so well. Certainly they should not be enacted to satisfy the political
pressures of any particular group hoping to in some way restrict competition.
Therefore, outcomes must be the focus of reviewing each regulation and policy.

For the majority of the stakeholders in the construction industry, competition
forms the basis of their activities. A healthy construction industry depends upon
a healthy and vibrant economy. In turn, an active construction industry
significantly boosts the local economy. The level of construction activity is
directly related to the level of private and public investment in the province.
Attracting private investment requires a favourable business environment, one
that is competitive with neighboring jurisdictions. A construction project brings
with it a series of competitive efforts, from the design professionals to the general
contractors to the trade contractors down to the material suppliers. It would be
hard to imagine a more competitive process than construction. For this very
reason, restrictions on the process are particularly damaging. Over-regulation
becomes more than an aggravation, it becomes a cancer on a system that

cannot adequately perform without a healthy competitive environment.
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1.1 CONTRACT OUT

Recommendation: All government agencies whether provincial or
municipal, including school districts should be required to contract out
construction work and services to the private sector. Public agencies

should not be competing with the private sector while using public money.

Any existing government policy or regulation that unduly restricts competition
within the construction industry should be carefully reviewed. For example:
Government agencies should not be in the business of providing services that
could and should be within the purview of the private sector. BCBC should not
be acting as a project manager for construction projects. ICBC should not own
and operating shopping centers or manage weigh scale operations. BC Rall

Properties should run the railroad, not undertake project management.

The public sector is traditionally an inefficient provider of construction services,
including the administration of such services. Take for example a project built by
a member of BC Construction Association for BC Housing. According to the
BCCA member contractor a 42 unit social housing project included in its budget
the sum of $400,000 to cover BC Housing’s internal administration costs. This
works out to almost $10,000 worth of paper pushing per unit. In the competitive

private sector such a budget item would not be acceptable.

Government and government agencies should contract out their construction
work to the private sector, and they should do so by following well-established
and standardized tendering procedures. Putting projects out to public tender is
an excellent example of a process which embraces the stated responsibilities of
being open and fair, showing fiscal responsibility and providing efficient, cost-
effective services. An important aspect of any public tender should be use of an

established bidding process, which will provide clear and equitable guidelines for
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all bidders and which will result in the best competitive price and a fair process
for all. In addition to the public tendering of new construction, it is equally
important that large maintenance and repair contracts be a part of the
competitive process. This will provide greater value for money, up-to-date
techniques and equipment, and a high level of objectivity often lost with the use

of in-house forces.

1.2 LOOK TO NEIGHBORING JURISDICTIONS:

Recommendation: Legislation/regulation impacting the construction
industry should be compared to similar legislation in force in neighboring
provinces/states, such as Alberta and Washington State. British Columbia
legislation/regulation should be amended to enable the BC construction

industry to compete effectively.

In order that the industry can be truly competitive, it must be able to operate in a
regulatory environment that is at least on par with neighboring jurisdictions such
as Alberta and Washington State. Existing regulations and policies should be

reviewed with that comparison in mind. For example:

The Employment Standards Act should be examined. B.C.’s neighbors to the

South and East both have more favourable employment legislation. This enables
construction to be achieved at a more competitive rate elsewhere. Without similar
employment standards obligations as these jurisdictions, BC contractors are at

an immediate disadvantage.

Construction work is project oriented, probably more so than any other industry.
When a project is completed, the work ends along with the contract. Until
another contract is negotiated, there is no guarantee of further employment. The

contract generally requires time to be of the essence, and stiff penalties may
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attach if the project is not delivered on schedule. At the same time, scheduling is
often altered depending on weather, or factors beyond the control of the
contractor. The result is nothing but “peaks” and “troughs”, which must be
managed by the contracting company in such a way as to maintain some sort of
profit margin. In an industry with inevitable pressures of time, overtime may be
the only option to getting the project completed on time. The BC contractor is
faced with exorbitant labour costs and/or a labour scheduling nightmare. The
construction industry needs more flexibility in this area. At the very least we

would recommend the following:

Recommendation: That the construction industry be exempted from the
hours of work and overtime pay requirements of Part 4 of the Employment
Standards Act, other than s. 32 (meal breaks) and s.39 (no excessive

hours). In place of the provisions of Part 4, employees working in the
construction industry would be entitled to overtime pay at the rate of one
and one-half times their regular rate of pay for any hours worked over 80

hours in a two-week pay period.

Recommendation: That unionized employers be allowed to contract with
the union representing their employees for terms and conditions with
respect to hours of work, overtime, statutory holidays and vacation pay. At

present the Employment Standards Act requires collective agreement

terms with respect to a particular benefit to “meet or exceed” the
corresponding provisions of the Act. This is overly restrictive and inflexible

and interferes unduly with free collective bargaining.
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Recommendation: That the construction industry be exempted from the
provisions of Part 5 of the Employment Standards Act which require that

employees working on a statutory holiday be paid overtime for all hours
worked on the statutory holiday and also be given a day off with pay.
Instead, employees working in the construction industry would be entitled
to overtime pay for all hours worked on the statutory holiday, but would not
receive an additional day off with pay.

Waste Management Act / Contaminated Sites Regulation: The number of

environmental laws enacted by all levels of government has increased
considerably in the past 10 years. Many of these laws and resulting regulations
have a direct impact on construction companies, and they impose significant
liability on contractors for both past and current construction activity. It is
therefore understandable that the concerns most often raised regarding this area
of legislation focus on liability issues. Many feel that the potential liability on
them is often unfair. In addition many express concerns relating to difficulties
obtaining approvals and permits, and with the appeals process. A review of the
current legislation would be in order, particularly in areas that contain more
onerous requirements than neighboring jurisdictions. Protecting the environment
is of paramount importance, but this should not be achieved at the expense of

equity. We would recommend:

Recommendation: That there be a review of the Waste Management

Act, and the regulations relating to contaminated sites, the goal of which
should be to increase fairness and reduce delays and costs.

With regard to the use of guidelines for handling environmental issues within
construction, the Canadian Construction Association has produced a
standard guideline document entitled: “A Guide on Construction
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Environmental Management Planning”. We recommend its review for use in
British Columbia.

Heritage Conservation Act: A fair number of sites around the province have

been established under this legislation as having archeological significance.
The process for designation of a heritage site can be lengthy and costly for
owners, with no compensation available for any loss of value as a result of such
designation taking place. Of particular concern to contractors is the situation
where an archeological impact study is required after commencement of

construction. This will inevitably result in added costs and delays.

Recommendation:  The designation process should be reviewed to
ensure fairness. In addition, the process for issuing a permit under the

Heritage Conservation Act should be reviewed and simplified.

Homeowner Protection Act: This Act and its attaching regulations add

significant red tape to the residential side of the construction industry. In addition
to requiring warranty on new residential construction and repairs to building
envelopes, it also imposes licensing. The “leaky condo” disaster in British
Columbia required action from Government and this legislation was part of that
action. Protecting future consumers from suffering through problems with
building envelope failures must remain foremost in any review of this legislation.
While support for mandatory warranty is widespread across the industry, it is
clear from the responses of many of the BCCA members that there are concerns
over the role of the Homeowner Protection Office. Much of the current activity
at the Homeowner Protection Office occurs around compliance issues,
particularly with regards to owner-builders. In order to ensure that future buyers
are made aware of the state of warranty coverage, it is our opinion that owner-
builders should be required to register this designation on their property through

the land titles office.
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Recommendation: That there be a review of the Homeowner

Protection Act and regulations, and that the future role of the Homeowner

Protection Office be reviewed in consultation with the construction
industry. Also that Owner-Built homes be required to indicate lack of

warranty on title through the land titles office.

Builders Lien Act: This area of legislation was significantly overhauled a few

years back with a new Act put in place. There are a number of changes that we

would recommend to this new Act:

1. Lien Claims by Architects and Engineers: While the new Act appears

to allow for such claims, the definition of “improvement” needs to be
amended to also allow such a lien in instances where work is

performed by the consultant prior to construction commencing.

Recommendation: Clarify the definition of “improvement under the

Builders Lien Act.

2. Holdback Account, s.5:  Firstly, we recommend an amendment to

s.5(7) to account for situations where the owner and contractor are
not at arm’s length. This section requires a 10 day default notice to be
served on an owner by the contractor if the owner fails to make
payment into the holdback account. This may not be properly
enforced should the parties not be at arm’s length. The amendment
should allow for the subcontractor to cease work in such a situation,
upon giving 10 days notice to the contractor. Secondly, we
recommend an amendment to the wording of s.5(8)(b) in order to
clarify the requirement of a holdback in a situation wherein the
aggregate value of contracts exceeds $100,000.00. In the alternative,

perhaps the exemption, which is now given by the Act, should be
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increased to an aggregate of 250,000.00. Government interpretation
of this section appears to be that individual contracts not exceeding
$100,000.00 do not require a holdback. Such an interpretation would
create the unfair situation where some contractors would be protected

by a holdback and others would not on the same project.

Recommendation: Amend s. 5(7) of the Builders Lien Act to allow the

subcontractor to cease work on 10 days notice to the contractor; and

5(8)(b) of the Builders Lien Act to clarify the requirement of a holdback in

the situation wherein the aggregate value of contracts exceeds $100,000;

or increase the aggregate amount to $250,000.

3. Purchaser’s Holdback: Since it is recognized that a purchaser of

newly constructed improvements should be able to retain a holdback
pending the expiration of the lien filing time, we have proposed an

amendment to the definition of improvement as it relates to s.4(7).

Recommendation: Amend the definition of improvement as it relates to
S. 4(7) of the Builders Lien Act .

4. Owner’s Trust s.10: We are concerned with the possibility of the

owner receiving funds earmarked for payment to contractors, and
instead pocketing or diverting the funds elsewhere. We would like to

see the implementation of an owner’s trust section in the Act.

Recommendation: That the trust provisions of the Builders Lien Act

include Owners, and the funds received by them and earmarked for the

contractor.
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Social Service Tax Act: While some review of this Act has already taken

place, more needs to be done in order to make BC more competitive. Recent
exemptions on production machinery and equipment do not go far enough.
Social service tax on machinery and equipment should be eliminated
completely. As well, the requirements and interpretations provided as a result of
this Act can be very problematic for the construction industry. Construction can
entail a variety of different delivery methods and contracts, and it seems that
each one can be treated differently with regards to when tax will be payable.
There can be significant confusion over what qualifies as real property on a
project, and what qualifies as personal property. On top of that property can
change from personal to real and back again, such as when an item is removed
from the building and repaired off -site. Overall the requirements and
interpretations that stem form the Act with regards to construction should be

reviewed and simplified.

Recommendation: That the Social Service Tax Act provide an

exemption on machinery and equipment, and that the requirements of the

Act which impact the construction industry be reviewed and simplified.

1.3 SKILLED WORKFORCE

Recommendation: The Industry Training and Apprenticeship Act should

be carefully examined with a view towards reducing the role of
government in managing the Apprenticeship system--particularly with
regard to policy setting and management--and increasing the role of

Industry.

In order for the construction industry to be able to compete successfully with the rest of
North America, British Columbia needs an apprenticeship system that will provide both
the employer and the worker with effective and cost efficient training. A properly trained
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worker should be highly mobile with skills that meet national standards. Increasing the
level of skilled workers in the province and promoting the construction industry as a
viable and attractive career choice are goals consistently voiced by the membership of
BCCA. While al stakeholders appear to be on the same page when it comes to
supporting increased education and training for the industry, achieving this goal through
ITAC has not been as successful as the industry might have hoped. Therole of ITAC
should be greatly reduced, and the ways and means of developing and implementing a
BC apprenticeship system should be left to the industry to decide. The industry should

have increased control over the system in terms of both management and policy setting.

1.4 REFORM THE WCB

Recommendation: That Government reform the regulatory
structure surrounding the Workers Compensation Board. In this
regard we support the recommendations made by the Council of

Construction Associations.

The legislation and policy surrounding the Workers Compensation Board has
always been an area of concern for the construction industry. It is very important
to the members of BCCA that this area be closely reviewed and that the

recommendations of the Council of Construction Associations be followed.

1.5 LOCAL GOVERNMENT:

Recommendation: That the Provincial Government work closely with
Local Governments to streamline and reduce red tape resulting from Local
Government regulation and policies, and to standardize requirements and

procedures relating to the construction industry across British Columbia.

Construction companies need to be mobile. Projects do not come to them--they

must go to the project. As a result most companies will find themselves
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operating in a number of different municipalities as a matter of course. Local
government as a source of regulation can seriously impede the competitive
ability of the construction industry. Without some level of standardization among
local governments the contractor is faced with re-learning the rules for each new
project. Costs to the industry resulting from development costs; obtaining
approvals licenses and permits; and coping with the interpretations of municipal
inspectors, vary dramatically from municipality to municipality. While we
recognize that these issues fall to the jurisdiction of local government as opposed
to the provincial government, in order to have effective reform of red tape the
regulatory structure needs to be reviewed as a whole. Apart from the obvious
cost of paying stated fees, there are far more significant costs that arise during
the process of simply trying to comply with all the requirements. Time is money
and lost time is a certainty in the current system. Perhaps more than any other
area of regulation, the red tape resulting from the actions of local government is
the most burdensome for the construction industry, and creates the highest
barriers to the industry’s ability to be competitive. Other provinces have already
begun the process to correct similar problems. Significant reform has already
taken place in Alberta. In Ontario the Building Regulatory Reform Advisory
Group (BRAGG) has done extensive work towards streamlining building

regulations, and process standardization across the province is well underway.

In order to create a fair and understandable arena from which those in the
construction industry can operate and compete, the co-operation of local
governments should be sought with a view to examining and streamlining the
requirements and process for issuing business licenses, approvals, permits and
handling building inspections. Local government regulations and requirements
impacting the construction industry should be standardized whenever possible

across the province.

Local government plays a role right from the early stages of a construction

project. Development Cost Charges imposed by local governments are often
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cited as being inconsistent, and some effort to establish a standard and
reasonable approach is necessary to promote a competitive environment across
the province. The DCC'’s differ dramatically from municipality to municipality
often without apparent rationality. NAIOP (National Association of Industrial and
Office Properties) recently tracked development costs in 17 Lower Mainland
municipalities finding that DCC costs on a similar hypothetical piece of land could
range from zero to in excess of $240,000. There appeared to be no correlation
between the value of the land and the level of DCC’s. Administration fees for

similar services also varied dramatically from municipality to municipality.

Recommendation: There should be a review of the Development Cost
Charges levied by municipalities across the province, with the purpose
of producing a core standard recognized in each jurisdiction. There

should be a requirement of transparency and accountability from local

government.

Plan approvals can be a very lengthy process, often without just cause. This is
particularly apparent where similar structures are being built in different
locations, such as A&W restaurants. There should be no need to have plans
approved a second or third time when only the location has changed, and not

the planned structure.

Recommendation: Government, should work with local governments to
develop one-stop building approvals. Construction projects that will be
duplicated in different parts of the province and that meet all zoning

requirements should not be required to seek approval of the plans in

every location they plan to build at.

Obtaining a business license should be a simple one-time event. For the average
contractor, however, it is a process that must be repeated in every municipality

they do business in. Itis a waste of time and money, and to what purpose? It
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would be difficult to argue that the public is being served in any way by requiring

such duplication.

Recommendation: Government, using existing and emerging
technologies, should require and work with local governments to create a
single business license applicable for work throughout the province.

The process involved in getting a building permit issued can be very time
consuming for large projects. The time frames and costs will vary from
municipality to municipality. Standardization of the process would increase the
potential for builders and owners to get their permits faster, at less cost and with
greater certainty.

Recommendation: Government, using the existing and emerging
technologies, should require and work with local governments to create
one comprehensive or a “super” permit covering all permits required for

a project, from development to trade permits.

During the construction process there are a great many inspections required by
regulation. Some are handled by provincial inspectors, but many more are
handled by municipal inspectors. Inspections are required to ensure compliance
with regulations relating to fire safety, building code, plumbing, electrical, health,
gas, boilers, refrigeration, elevators, waste management, and septic systems.
Some of these inspections occur more than once on any given project. There
are many different approaches to handling inspections. One glove does not fit
all—patrticularly when inspection services fall to the jurisdiction of municipalities.
Not only is there no consistency with process or interpretations, there can also be
an imbalance in the quality level of inspectors from region to region.

The requirements and process of obtaining permits and waiting for appropriate

inspections during the construction process can be costly in terms of time lost
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and money spent. As there are a finite number of inspectors available at any one
time, a construction project may grind to a halt for days while waiting for the
appropriate inspector to arrive. This results in delays, which in turn results in
added costs for the project and ultimately added costs to the consumer. One
member gave as an example the need for an inspection after rough-ins are in
place. Since walls cannot be completed until the inspection is done, the building
project becomes stalled waiting for the inspector, creating costly delays. This

sort of situation can occur over and over during the course of construction.

Current legislation seeks in many instances to reduce or take away potential
liabilities facing building inspectors. Considering this, the question for many
members becomes: If the municipal inspectors are not responsible for the
permits that are issued, why should they retain authority over the process? Why
are such large fees being extracted from the builders to obtain these permits?
Authority for the process should rest with those who carry the liability and if that
is not the inspector, then the role of the inspector should be reduced to that of the

periodic auditor, policing compliance as needed.

Consideration should be given to privatizing inspection services, as long as there
are standards developed for certification of the inspectors, and as long as they
carry appropriate liability insurance. This has happened already in Australia
where private inspection agencies actually compete with municipal inspection
agencies for a builder’s business. Based on recent reports this has been very
effective in streamlining the process and has been well received by all parties. In
Alberta, accredited private inspection agencies can provide all permitting

services and accredited corporations can self regulate subject to audits.

Recommendation: The province should explore the benefits of
allocating Inspection Services to the private sector. Inspectors, whether
private or public employees, must have adequate training, must be liable

for their actions and decisions, and must carry adequate insurance.
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Problems with building inspections more often than not relate to the interpretation
of the Building Code. This is one of the areas of regulation most in need of a
comprehensive review. Most members canvassed had at least one story relating

to building code requirements that immediately came to mind.

There are numerous instances where the morass of regulation covering the
construction industry results in the duplication of regulations, or conflicting
regulations. There is little or no coordination between inspectors within the
industry, or between different municipalities. This results in conflicting
interpretations, which in turn, leads to frustration for the builder who cannot
achieve a sense of certainty about what is expected. An example of this problem,
cited by a member of BCCA, was a conflict involving the installation of sprinklers
in electrical rooms. The Fire Marshall demanded the installation to combat the
spread of fires, but the electrical inspector argued that water would severely
damage the electrical system and furthermore would not be appropriate in the
case of an electrical fire. The builder was faced with the possible solution of
installing the sprinkler for the Fire Marshall and then unscrewing it for the

electrical inspector. Obviously such a solution is not acceptable.

There is a sense, within the industry, that many regulations are imposed without
a proper understanding of the construction process. Regulations are born that
may cause grief to the builder, increase costs, and yet not even achieve the
purpose for which they were conceived. For example, a regulation may be
passed regarding the amount of contaminants in the soil. It sounds good.
However in the case of a shopping mall being constructed there may be very little
risk in having the contaminant remain in soil covered by concrete, with water
piped in through pipes from a clean source. On the other hand the cost of
removing the soil and the resulting risk to workers involved might be quite high.
The good intentions of one regulator to reduce risk to human life might instead

result in just the opposite happening. New regulations need to be reviewed with
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an understanding of the industry. Nowhere is this more important than with the
Building Code.

Perhaps one of the most troublesome side effects of the current regulatory
system is the lack of a central authority able to oversee and interpret the Building
Code, and provide the industry with some consistency across the province. The
Building Standards Branch once provided this service, and it is a service that
should be reinstated. The Building Standards Branch could provide the following

functions:

* Be a centralized agency to encourage and oversee uniform interpretation
of the Building Code throughout the province.

» Be a conduit to the National Building Code

» Building Code interpretation bulletins in response to questions from the
construction industry.

* Maintain an internet site designed to keep the construction industry fully
informed of the BC Building Code Appeal Board and Interpretation Board
decisions, creating established precedents for the industry.

* Grant equivalencies

* Review new building materials and systems

While recommending such an action may appear on its face to be contrary to an
effort aimed at reducing red tape, we would argue that having such a central
authority would go a long way towards reducing conflict and increasing
efficiencies across the industry. Having uniform Code interpretations and a
system for reviewing new products also reduces risk for all the participants in the
construction process. Inspectors can receive more support to consider innovative
technical approaches. Contractors can proceed with some level of certainty

regarding Code requirements.
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The current building regulatory scheme in place across this province is
fragmented and made unnecessarily complex and redundant thanks to the many
different approaches created by local governments. There are unnecessary
delays and inefficiencies throughout. This cannot help but have a negative effect
on economic development in our province. That quickly translates into missed
opportunities for investment and innovation, and lowers our ability to compete
with other provinces that have embraced the standardization process. We
therefore recommend the following:

Recommendation: That a central provincial forum, with authority to deal
with issues and concerns that arise in regard to interpretation of the
Building Code, the granting of equivalencies, and the introduction of new
building materials and systems, be created. We stress the need for the
void, left after the dissolution of the Building Standards Branch, to be filled.

1.6 MAKE USE OF INFORMATION TECHNOLOGY

Recommendation: That government investigate, and implement
appropriate IT systems and tools with a view to reducing the paperwork

and red tape burden on the construction industry.

Red tape causes inefficiencies in the system and impedes competition. It is
therefore incumbent upon government and industry together to look for ways of
improving efficiencies. Certainly one of the most obvious solutions is the use of
available computer and information technologies. Information Technology (IT)
automates and assists in time-consuming and error-prone activities, increasing
productivity and accuracy. It can improve the management and administration
process, thereby adding value beyond simply lowering costs. There can be
improved efficiency, speed and quality of communication, reducing cycle times

and thereby providing a gain for all parties. IT can facilitate co-operation with
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concurrent tasks, potentially resulting in a saving of time and money. In addition,
effective use of IT works to create a transparent, common record of documents,
changes, enquiries, correspondence and time-line, potentially reducing
litigation—a huge value for the entire industry.

The construction process is rife with paperwork--paperwork that must be shifted
and transferred from one hand to another, from one government agency to
another. For example, in the process of issuing a building permit a municipality
will have to transfer building drawings and specifications to a variety of different
municipal departments, such as fire, traffic, public transportation, building
inspection, electrical inspection, and mechanical inspections. These various
departments do not necessarily reside in the same location, and each
department must wait their turn. This can be a very time consuming process.
Consider how much simpler it would be to have the documents available to all
parties through an IT platform, accessed at the click of a computer mouse. The
technology is out there, and government should pursue it.

PART 2—PROMOTE THE FAIR ALLOCATION OF RISK

Necessary in any effort to create and sustain a competitive marketplace is the
appropriate distribution of risk. In order to succeed at the current initiative of
reducing the red tape burden and thereby stimulate the economy in BC, we
recommend a series of steps be taken to pursue a path of “enlightened” risk
management. Balanced risk results in increased efficiency and productivity. A
province that can provide a regulatory structure that favours such a balance will
also attract investment and see increased construction activity. A fair allocation of

risk will always equal the best possible end result.

The construction industry is full of risk. Recognizing and managing that risk is
part of doing business. The contractor ignores risk at his or her peril, or rather at
the peril of expected profits. It is not an easy matter to gain control of the many
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risks facing the construction industry. It is impossible to escape all risk, but it is
not impossible to lessen the burden with proper allocation. The appropriate
sharing of risk results offers the best opportunity to complete a construction
project properly, on time, and on budget, and with the parties left standing at the
end of the day. Proper allocation of risk promotes a healthy and competitive
market place. It is important that any review of the regulation and red tape
burdening the construction industry, recognizes this fact. It will always be in the
best interests of all parties to a transaction, whether private or public, to

accomplish this end.
Liability within construction arises in three areas—through tort law, by contract
and by statute. An equal balance in all three areas is needed to ensure a healthy

and competitive construction industry.

2.1 TORT LIABILITY

Recommendation: That the Limitation Act be amended by reducing the

ultimate limitation of 30 years from the date of the right to commence an
action arising currently in force, to 10 years from the date of the breach of

duty.

Construction activity gives rise to a wide range of possible torts. The variety of
participants, materials, designs, and delivery methods that inevitably go into any
one project can easily pave the way to any number of opportunities for nuisance
or negligence claims. Given the potential for error during construction from these
many different sources, or for any number of reasons, it is actually amazing that
the industry can thrive at all. This large potential for legal liability is problematic

for anyone trying to make a living in the construction industry.
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Several jurisdictions across Canada have begun looking at reforming their
statutes of limitation in an effort to deal with the problem of excessive liability in
tort. Alberta reduced their ultimate limitation period to 10 years in 1999. Ontario
is in the process of reducing theirs to 15. Saskatchewan is reviewing their Act. A
number of American States have enacted similar legislation. Countries in Europe
that follow the Napoleonic Code have been operating with an ultimate limitation
period of 10 year for construction work for a long time. All of these jurisdictions
are significantly more reasonable in this regard than British Columbia. In this

province, section 8 of the Limitation Act outlines an ultimate limitation for

commencing an action of 30 years from the date on which the right to do so
arose. While 30 years, by itself, is too long a period, the wording of the section is
ambiguous enough to leave open the possibility that even the 30-year period will
not begin until the breach of duty has been discovered. This could realistically
extend the period of possible liability for a lifetime. Such a long period of liability
creates great potential for injustice. It requires defendants to incur expenses for
lengthy storage of files; they must maintain liability insurance for an undue length
of time, which translates into higher costs for the ultimate consumer; the level of
deterioration of evidence over such a long period is significant, reducing the
possibility for fair trial. The relevant law may itself change considerably over such
a long period of time, creating a situation where certainty under the law is
unattainable. A reduction in the ultimate limitation period would provide a fair
situation for defendants yet still guard the public interest. Studies done by
various professional bodies indicate that most cases are brought within a 10-year
period; therefore, a reduction of the limitation period would not impact the

majority of plaintiffs.

2.2 STATUTORY LIABILITY

Recommendation: That legislation imposing joint & several liability be
reviewed and amended to impose proportionate liability instead, as long

as all parties can obtain sufficient insurance coverage.
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Recommendation: That legislation impacting the construction industry

be redrafted in “Plain English” to ensure clarity and understanding.

The construction industry is regulated by provincial and local governments on an
on-going, and ever-changing, basis. This creates a confusing framework through
which each company must try to conduct its business. In addition to general
statutory laws relating to areas such as taxation, employment, and workplace
safety, which most businesses have to deal with, there are well over 100
separate pieces of provincial legislation that impact the industry. Add to these
statutes all the attaching regulations and requirements and it becomes
increasingly difficult to stay abreast of all the statutory law applicable to the
construction industry. It addition, legislation often appears to be drafted in such a
way as to discourage clarity and understanding. Existing legislation should be
reviewed and redrafted in “plain English” to make it understandable for those who
stand to be liable for infractions. Regulations should be simple and easy to

understand in order to avoid unintended consequences.

Apart from the sheer number of laws impacting construction and the problem that
creates for the industry, many regulations also increase the burden of liability

unfairly with the imposition of joint and several liability.

Reform of the rule of joint & several liability is an essential part of ensuring the
regulatory infrastructure necessary to deliver improved construction efficiencies.
Legislation impacting the construction industry that imposes joint & several
liability should be reviewed, and consideration given to instead imposing
proportionate liability. The rule of joint and several liability makes each and every
defendant in a tort lawsuit liable for the entire amount of plaintiff's damages,
regardless of that defendant's proportion of fault for the damage done. Although
motivated by a desire to ensure that plaintiffs are made whole, the rule leads to a

search by plaintiffs' lawyers for "deep pockets" and to a proliferation of lawsuits
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against those minimally liable or not liable at all. The rule should be altered to
proportionate liability, with attention given towards developing insurance products
attractive to the construction industry that provide appropriate coverage for all
parties. The key to protecting the interests of the public will be to ensure that all
participants with authority in the construction process, including design
consultants, building inspectors and contractors, obtain adequate insurance for

their portion of liability.

An example of the problems that can arise when adequate insurance is not

obtained by all parties stems from the Homeowner Protection Act and

regulations. There are circumstances, such as a social housing project or repairs
to a building, where the general contractor is asked to carry the mandatory
warranty for the building. An issue can then arise over who carries the
responsibility for any problems that may occur down the road---the contractor, or
the design consultant? While most Warranty Providers indicate that they will not
pursue the contractor for design flaws, the reality could be quite different. Given
a situation where the contractor is bonded and carries significant insurance
coverage but the design professional does not, the risk certainly exists that
Warranty Providers, investigating the problem would be more inclined to lay the
liability at the foot of the contractor. For equity to be achieved, all parties must

carry adequate insurance.

The move to proportionate liability has already happened in the US through
amendments in federal legislation and the laws of some states. Proportionate
liability legislation is under active consideration in Australia and the UK. Canada
should follow suit if we want to maintain our competitiveness with other

jurisdictions.
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2.3 CONTRACTUAL LIABILITY

Recommendation: That a uniform set of policies and standard contracts
be adopted and used by the various provincial and local government
organizations involved in tendering public construction. Any time public
money is being accessed these policies should be followed. Government
should look to CCDC and the Canadian Construction Association for

contract language and guidelines.

The very nature of the business involves the construction industry in an
inordinate amount of contractual activity. There are contracts at every level of
every project with every member of the construction team. Every contract signed
creates new contractual obligations and with it potential liability. Many of the
contracts will be lengthy and extremely complicated requiring careful deliberation
in order to ascertain what is expected of each party. Balancing those rights and
obligations is vital for mutual co-operation and productivity. The fact that there is
an entire series of Construction Law Reports available to legal practitioners and
published on a regular basis evidences the fact that such a balance is not always
achieved. This problem has been addressed by the industry through standard
construction documents. Standard documents and guidelines are developed in
an effort to provide parties with a document and a process they can become
familiar with, and which balances their rights and obligations in a fair and
workable manner. Such contracts and guidelines provide consistency and
certainty within the industry and reduce disputes and potential litigation.
Unfortunately, in the public construction arena these standard contracts are often
altered; usually by the party with the most bargaining power. Clauses are

inserted or deleted which serve to create an imbalance of liabilities.

There are industry accepted standard contracts and guidelines published by the
Canadian Construction Documents Committee (CCDC) and the Canadian

Construction Association that provide a balanced approach to risk allocation. We
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recommend the use of such standard documents and guidelines for public
construction. They have been expertly developed by industry in consultation with
other stakeholders, including public owners, and their provisions for risk
management are appropriate and equitable. Efforts by public owners to contract
out of their liabilities by altering such standard documents, means a loss of that
balanced and fair approach. Contractors seeking to bid on a project are faced
with trying to assess the cost of taking on additional risks that normally would not
be theirs to deal with. In many instances the risk will not be in the control of the
contractor. The warranties, or insurance, required by the owner by contract may

be over and above industry standards--and may not even be available.

Here are two examples of inequitable clauses:

* (The public agency) reserves the right to cancel, at any time, for any reason,
and without notice, any contract awarded as a result of this tender, and the
supplier will have no right of action against (The public agency) for damages.
Such cancellation would not in any manner whatsoever limit (The public
agency)’s right to bring legal action against the supplier for damages or
breach of contract.

* The Contractor shall indemnify and save harmless the Owner and the
Consultant and their successors, assigns, agents, directors, officers,
authorized representatives and employees from and against all claims,
demands, losses, costs, damages, actions, suits, proceedings and expenses
including legal fees on a solicitor client basis, whether directly or indirectly
caused or incurred, by whomsoever made, brought or prosecuted in any
manner based upon, arising out of, related to, occasioned by or attributable to
performance of the Work under the Contract.

In both cases there is risk being allocated which is beyond the control of the party
who will end up being liable. A sensible contractor with the means to adequately

assess the risk should walk away from such conditions. A sensible owner would
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not try to impose such conditions as they provide a false sense of security if
accepted. Unreasonable and inequitable conditions will only result in trouble if
the risk actually materializes. If the party with the risk cannot cope with the
liability imposed they will either go to court and fight about it, or in the alternative
find themselves bankrupted, at which point the ultimate responsibility is back on
the doorstep of the owner. If the owner ensures that risk has been properly
allocated, then appropriate insurance can be obtained and there will be a much
higher probability that problems of liability can be dealt with effectively down the

road to the satisfaction of the party seeking compensation.

Risk Management is an important aspect of running an efficient government. It is
equally so for a contractor trying to run an efficient business. It is understandable
that all parties will try to minimize exposure to potential losses whenever
possible; but this should not be done at the expense of producing fair and
equitable contracts. Attempts by government agencies to remove their fair share
of liability by inserting exclusionary clauses or increasing indemnities on the
contractor should cease. It creates an unconscionable and unfair burden of
liability upon the contractor--a burden already incredibly onerous. Government
is accountable to the people, and creating an imbalance within the legal system
by shifting liabilities unfairly is bad business for all. The use of standard
documents and procedures should apply to all public construction, regardless of
which ministry, Crown Corporation, or local government agency is involved. If a
standard approach is not adhered to by all levels of government, the benefit of
balanced risks will clearly not be achieved.

Recommendation: That a uniform set of policies and standard
contracts be adopted and used by the various provincial and local
government organizations involved in tendering public construction.
Any time public money is being accessed these policies should be
followed. Government should look to CCDC and the Canadian
Construction Association for contract language and guidelines.
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CONCLUSION

In order for British Columbia to have a healthy and competitive construction
industry, the provincial government must be prepared to not only review
provincial regulation and policies, but also to facilitate the review of local
government regulation and policies. This position simply cannot be iterated
enough. Without the inclusion of local government in the deregulation process,
the burden of red tape will never be adequately lifted from the construction
industry. However, if a commitment can be made by all levels of government to
work together with industry, the regulatory structure can be transformed. Instead
of British Columbia looking to neighboring provinces and states for a better

model, those provinces and states can start looking to British Columbia.
% Recognize the merits of competition.

+ Let the business of construction be handled by construction

businesses.
s Make use of Information Technology
« Allocate risk responsibly.
s Standardize policy and procedure across the province.

+ Systematically review all construction related regulations in

consultation with industry.

Together We Can Get BC Building!
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